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INTRODUCTION

exual harassmentinthe workplace is aworldwide

occurrence that has an impact on victims/survi-

vors on three levels: an individual, familial, and
societal.'ltis a violation of the right to dignity, security,
health and well-being.2 The impacts of sexual harassment
can be detrimental to mental and physical health in terms
of inducing stress, anxiety and depression over long peri-
ods of time resulting in physical ailments such as blood
pressure, obesity and hypertension.® It may contribute
to higher turnover of employees as victims/survivors
exit a company that is not effectively providing protec-
tion from sexual harassment and abuse in the workplace
and protecting the right to work. In addition to human
rights violations and economic, social and physical losses
incurred by individual employees, the negative impact
onavictim’'s health caused from sexual harassment may
lead to disengagement from work which in turn resultsin
economic losses to the company.” Individual economic
losses incurred to companies may impact the country’s
economy inthe longrun when labour force participation
isreduced.® This is particularly problematic in countries
like Sri Lanka especially during a period of economic
crisis and political instability.® Moreover, workplace
sexual harassment also violates the fundamental rights
of workers such as the inalienable right to work, and the
right to work with dignity.” Key International instruments
have condemned sexual harassment at the workplace
and required states to take action and enforce relevant
measures to prevent and address the occurrence of
sexual harassment at work.®
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Global statistics derived in 2022 paint a troubling pic-
ture on the prevalence of harassment and violence in
workplaces across the world, affecting over one in five
individuals in their employment.® Such a widespread
issue not only hampers individual well-being but also
has significant economic consequences. In Sri Lanka,
almost 6 working days are lost by companies each year
due to the prevalence of workplace violence and harass-
ment equating to a potential loss of 1.7 million dollars
annually.”® Such lost working days in employment can be
associated with low productivity, lack of punctuality in
attending work on time, leaving work early and missing
work." Furthermore, sexual harassment can result in
reputational damage, financial burdens, and legal liabil-
ities for companies.™ Similarly, research conducted in
the United States as reported by the Harvard Business
Review indicated that one sexual harassment claim can
drastically reduce public perceptions of an organisation’s
fairnessin how menand women are treated and in terms
of hiring and promoting them.®

In2022, the female labour force participationin Sri Lanka
was recorded to be low, at just 33.1 percent of women
in comparison to men which was at 70.7%." In 2021, Sri
Lanka ranked 116 out of 156 countries in the world for
having one of the biggest gender gaps in terms of labour
force participation.® Findings of low female labour force
participation can be associated with arestrictive legis-
lative environment, and the status as well as nature of
employment in the country, and the inability to adapt
to working environments which keep changing due to a
lack of skills and/or qualifications.’® Furthermore sexual
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harassmentis also a factor that contributes to low female
participationinwork.” Three fifths of women would take
up employment if they were assured that they would not
be vulnerable to sexual harassment in the workplace.™

Areport publishedby the International Labour Organisa-
tion(ILO)in 2016, which uses Key Person Interviews (KPI's)
of employers in the formal private sector and literature
surveys of female employees in the formal and informal
sector, found a significant lack of awareness about the
seriousness of legal provisions on sexual harassment,
especially in regional areas of Sri Lanka"® Sexual harass-
ment was stated in the 2016 ILO report to be a factor that
discourages women from applying for work in sectors
such asthe transportation or the construction industry.?
The ILO report also identified that low female labour
force participation as indicated by KPI's arises from
the lack of an approach to handle sexual harassment at
work. The KPI'sin the ILO report emphasised the need
foraproactive approach in dealing with issues of sexual
harassment at the workplace in order to retain female
labour participation.?

Moreover, a UNDP report published in 2021, highlighted
the positive impact on female labour force participation
from strengthened legal and institutional infrastruc-
ture in SriLanka.?? Sexual harassment as such prevents
women from meaningful participation at work by reduc-
ing the availability of choices such as the sector of work,
decision to pursue senior or managerial roles, in addition
to affecting the performance and productivity at work.?

While it is recognized in the Sri Lankan context that
women are vulnerable to being sexually harassed in the
workplace, this type of harassmentis not only confined
to women. Working men are also vulnerable to being
sexually harassed in the workplace,?* in addition to other
genderidentities suchas trans personsand LGBTQI per-
sons.”Moreover, workplace sexual harassment may also
add to existing inequalities within the local economic
framework for different groups of persons in the Sri
Lankan community such as persons with disabilities,?®
youth, migrant workers, and persons from the LGBTQI
community.?’ Persons from these minority groups have
a higher chance of being victimised.?® Research on the
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victimisation of minority groups at work in the formal
sector, conducted by Equal Ground in 2019, revealed
that only 38% of employers had mechanisms in place
to address sexual harassment. 53% of employers had no
gender-related policies and 56% did not have inclusive
employment policies for LGBTQI persons.?®

Moreover, in Sri Lanka employee rights activists, trade
unions and business stakeholders discovered that
employers oftenignore instances of workplace harass-
ment of LGBTQI persons.® The lack of attention to these
issues was attributed to the existing legal framework in
SriLanka that criminalizes same sex relations. This legal
stance could embolden employers to disregard cases
of sexual harassment in the workplace against LGBTOI
persons.®? Additionally, staff with a disability were found
to have experienced higher levels of sexual harassment
(over 11% more) than employees without a disability.%3
These findings are consistent with global statistics on
the higher likelihood of persons with disabilities being
subject to sexual harassment than persons without.
The Committee on Elimination of Discrimination Against
Women (CEDAW) has repeatedly recognized the inter-
sectional discrimination that is faced by women with
disabilities.”®'Persons with disabilities experience dis-
criminationinlaws and practices due to societies being
structured on the assumption of ableness and disabilities
not being accommodated'.

Sri Lanka's current macroeconomic crisis has resulted
in needing external aid such as the International
Monetary Fund (IMF) program.®” One of the areas of
focus of the IMF Agreement is to reform the labour
market through promoting female labour force par-
ticipation, which was severely impacted during the
crisis.®As per the IMF Agreement, in consideration
of a large gender gap in employment, the stipulated
labour market reforms under the program will target
the promotion of female labour force participation.’® As
highlighted above, sexual harassment at the workplace
isafactorthat reduces female labour force participation
asit preventswomen and other vulnerable persons from
seeking employment and from being fully productive at
the workplace.*
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Addressing sexual harassment at the workplace can
therefore help companies mitigate and redress issues
of labour force participation, thereby promoting eco-
nomic growth which Sri Lanka requires to remedy the
current economic crisis.” Moreover, employers can build
and sustain a good reputation by providing international
standards of labour rights to employees.*? The need to
redress sexual harassment at the workplace is reflected
in the statistics of the economic cost of sexual harass-
ment at the workplace, through the survey conducted
on the detailed estimates of what workplace violence
and harassment costs companies’in Sri Lanka.*®* The
existence of strong national laws and accountability
processes are a crucial foundation to tackle sexual
harassment in the workplace and institutionalized dis-
crimination based on gender.

Thisreportaimsto provide alegal gap analysis on sexual
harassment through a non-discriminative lens of gender
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and sexual construct. The legal gap analysis will compare
Sri Lanka's international obligations against the national
laws on sexual harassment at the workplace. Accord-
ingly, recommendations will be provided based on the
findings of the gap analysis and best practices, focusing
on legislative and policy reform. Chapter 1 will define
sexual harassment and its forms. Thereafter, chapter
2 will provide a legal gap analysis in consideration of
international standards that are binding and non-bind-
ing. Chapter 3 will outline the current legal framework
in Sri Lanka that addresses sexual harassment at the
workplace, along with inherent systemic issues in the
justice system. Chapter 4 will explore the institutional
framework of Sri Lanka, followed by a brief outline of the
local institutions that deal with sexual harassment in
employmentin chapterb. Chapter 6 provides an overview
of international implementation of legislation which is
followed by recommendations of the reportin chapter 7.



Methodology

his study is primarily based on desk-based

qualitative research. The study encompassed a

comprehensive review of international sources
and domestic legislation. A limited aspect of primary
research was obtained through limited key informant
interviews(Klls)and roundtable discussions. Three Klls
were conducted from September 2023 - October 2023,
with an Attorney at Law; representative from the Interna-
tional Labour Organization, and arepresentative froma
multinational company. All Klls have been kept confiden-
tial. Through-out the study there will be partial attribution
to informants but not complete attribution to maintain
confidentiality at the request of these informants. Addi-
tionally, there were two roundtable discussions held in
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September 2023, one with Civil Society Organisations
(CSOs)and the second with representatives from the
Private Sector. One Key Informant Interview (KIl) was
conducted in person, while two Klls were held using
virtual platforms. The roundtable discussions were con-
ducted in person. The private sector roundtable had 12
participants, while the CSOs roundtable had 7 partici-
pants. This multi-faceted approach aimed to provide a
nuanced and comprehensive understanding of workplace
sexual harassmentin SriLanka, laying the groundwork for
informed analysis and recommendations in this report.



CHAPTER 1:

Defining sexual harassment

everal United Nations agencies such as UN

Women, United Nations Development Programme

(UNDP)and United Nations High Commissioner for
Refugees(UNHCR)define sexual harassment as ‘unwel-
come conduct of a sexual nature (any unwelcome sexual
advance, request for sexual favour, verbal or physical con-
duct or gesture of a sexual nature, or any other behaviour
of a sexual nature)that might reasonably be expected or
be perceived to cause offence or humiliation."*

‘Unwelcome conduct’ does not extend to ‘involuntary
conduct’.“® A victim may consent or agree to certain
conduct and actively participate in it even though it is
offensive and objectionable. However, in order for the

1.1 QUID PRO QUO HARASSMENT

This type of harassment occurs where receiving a job
benefit, such as an increase in salary/wages, a pro-
moation, bonus or continued employment, is made
conditional(implicitly or explicitly) on the victim acceding
to demands to engage in some form of sexual behaviour.*
Quid pro quo harassment is limited to the relationship
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conduct to qualify as sexual harassment, the sexual con-
duct is subject to becoming unwelcome whenever the
person that the conduct is directed towards, considers
it unwelcome.“®

There are three internationally recognised types of sexual
harassment that can occur in the workplace that have
been identified by international organisations such as
the United Nations Women Watch“”and the American Bar
Association: a)quid pro quo harassment, b)hostile work
environment, c)subtle sexual harassment.“ Understand-
ing the specific types of harassment can make it easier
to identify incidents of sexual harassment as and when
they occur and find appropriate solutions for redress.

of an employer with supervisory authority over the
employee. An employer will manipulate his/her author-
ity to decline or permit a job benefit, by subjecting the
employee to sexual harassment, as a condition to accept
the job benefit.®
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1.2 HOSTILE WORK ENVIRONMENT

The frequency of the occurrence of the acts that can be
construed as sexual harassment (offensive comments,
unwelcome contact of a physical nature, offensive sexual
materials etc.)will determine the ‘hostility’ of the environ-
ment. If such acts/conduct become part of the regular
work environment, it is considered hostile work envi-
ronment harassment. Such harassment usually creates

1.3 SUBTLE SEXUAL HARASSMENT

Although not alegal term, this type of behavior can occur
at the workplace that can be conducive to hostile envi-
ronment or quid pro quo sexual harassment. Subtle acts
of harassment include sexual innuendos, jokes etc.%
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an intimidating working environment which may affect
the performance of an employee.® Singular and isolated
incidents do not usually fall into this category unless
the severity of the incident is egregious. Unlike quid
pro quo harassment which can only be committed by a
supervisory authority, a hostile work environment can be
created by co-workers/managers and even customers.®?

10



CHAPTER 2:
Legal gap analysis

2.1 INTERNATIONAL INSTRUMENTS

This section analyses the international standards, in
comparison to the local Sri Lankan legal framework on
sexual harassment at the workplace. The analysisidenti-
fies that the SriLankan legal framework has many gaps in
the law in comparison with the international standards.
Table 1below outlines the status of Sri Lanka inrelation
to the relevant international standards.

2.1.1 Convention on the Elimination of
Discrimination Against Women (CEDAW)

CEDAW is the leading international convention that
strives to achieve gender equality and empower women
and girls.% The spirit of the convention intends to reaf-
firm the dignity and the advancement of women in
achieving their full development on equal grounds with
men.*® The CEDAW committee that consists of inde-
pendent experts, monitors the implementation of the
treaty, which has resulted in countering the effects of
discrimination against women and addressing the lack
of legal protection in countries that have ratified it.%

Article 11 of the treaty outlines that states should take
all appropriate measures to eliminate discrimination
against women in the field of employment in order to
ensure, on a basis of equality of men and women, the
same rights’.>” Sri Lanka has not made any reservations
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to CEDAW during or after ratification.®® Hence, the pro-
visions of this article are binding on Sri Lanka as a state
party that has ratified the convention.

The Committee on the Elimination of Discrimination
against Women, in addition to monitoring the imple-
mentation of the CEDAW, makes recommendations on
issues that affect women, which it deems requiring more
attention from state parties. Recommendations made
by the Committee and its General Comments reflect
the Committee’s interpretation of the provisions of
CEDAW, thematic issues and their method of work.%
These recommendations are non-binding but considered
asauthoritative statements that clarify and describe the
state’s duties under CEDAW.%° The General Comments
alsoaim to clarify and suggest reporting duties of State
parties and ways to implement treaty provisions.® Gen-
eral Recommendation No.12 on'Violence Against Women'’
(VAW) specifically recommends state parties to report
on legislation and other measures that are in place to
protect women from violence, with specific reference
to sexual harassment at the workplace.% The 1979 UN
Convention on the Elimination of Discrimination against
Women (CEDAW) does not expressly refer to violence
against women. The CEDAW Committee first sought to
define violence against women through General Recom-
mendation No.19, which defined it as 'violence which is

1
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directed against a woman because she is a woman or
that affects women disproportionately”.®

General Recommendation No.19 on ‘Violence Against
Women' (VAW) introduced in 1992, focused on elimina-
tion of violence against women which comprehensively
defined sexual harassment at work.® This Recommen-
dationis CEDAW's key recommendation on VAW. General
Recommendation No.35 on ‘gender-based violence
against women'is an update to General Recommenda-
tion No.19. General Recommendation No.35 highlights
gender-based violence and its consequences and impact
onwomen, exacerbated by economic, political, religious,
cultural and environmental factors.% For instance, the
definition of violence against women(gender-based vio-
lence against women)stresses the social causes of it such
as male privilege, entitlement etc. Moreover, Recom-
mendation 35 also recognises the intersectional nature
of VAW. The updated Recommendation also refers to
internet-mediated forms of violence against women.

2.1.2 International Labour Organisation (ILO)

The ILO is a unique tripartite®” UN agency that sets
international standards for labour and promotes decent
working standards for all persons.® |[LO Convention
No.190 and its supplementing Recommendation No.206
set out the first international standards on the preven-
tion, elimination and remedy to harassment at work. ILO
Convention No.190 was adopted and came into force on
25 June 2019.% These international standards indicate
that sexual harassment at work is not acceptable.”

ILO Convention No.190 is an all-inclusive convention on
sexual harassment at the workplace. The articles stip-
ulated in the convention are the ultimate standard in
adoptingalabour framework on the prevention of sexual
harassment at work. The convention is applicable to
all spaces of work, including public and private sector
employment as well as the formal and informal economy
inboth rural and urban areas and even extends to accom-
modation provided by an employer.” It is also applicable
toandincludes protection for informal economy workers.
Workplace policies on sexual harassment are required to
be formulated as well as national policies on the same.”
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However, Sri Lanka has not yet ratified this Convention.”
Key Informant Interview (KIl) with representative from
the ILO country office in Sri Lanka noted that out of the
four votes from Sri Lanka at the International Labour
Conference(ILC), one union delegate voted, the govern-
ment had two votes and the employers abstained from
voting to pass the 190 Convention.” The Kll suggested
that employers are cautious in being held responsible
due to the nature of ‘'employer’s liability’ being broadly
defined under the convention.”

The first global survey on experiences of people interms
of harassment at work was an initiative of the ILO.” The
survey which was conducted in 2021, encompassed
roughly 125,000 interviews in 121 countries and terri-
tories using a standard set of questions which were
translated into the relevant country’s major languages.”
Sri Lanka was not included in country list. The findings
of the survey explored statistics on the frequency as well
as the immensity of violence and harassment at work.
Insights was provided into the main forms of violence
and harassment and reasons that prevent people from
talking about harassment.”® A sample guide was also
published for employers and workers as a guideline on
how to prevent, address and respond if there are cases
of sexual harassment at work.”

2.1.3 UN Guiding Principles

While the state has a duty to fill the lacuna in the law,
the same responsibility can be placed complementarily
upon corporate organisations to have internal policies
that bridge the gap that is leftin the law. The UN guiding
principles which were endorsed by the Human Rights
Council in 2011 and considered to be the ‘world’s most
authoritative framework for guiding responsible business
practices’, aims to act as a framework for businesses to
follow humanrightsin their practices.® These principles
also advocate therevision of state legislation that allows
for discrimination whilst stressing the need for active
action to eradicate sexual harassment.®

Among these guiding principles are the requirement for

businesses torespect internationally recognized human
rights such as the fundamental rights outlined in the

12
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ILO Declaration on Fundamental Principles and Rights
at Work.?? The rights enshrined in this ILO Declaration
include the requirement by employers to ensure a healthy
and safe working environment for employees.®

2.1.4 UNDP -Sustainable Development Goals
(SDG's)

The sustainable development goals came into force in
2015 with the objective of ending poverty in allits forms,
addressing climate change and combating inequalities.
While these goals are not legally binding, they are applica-
ble to all countries who are expected to establish national
frameworks to achieve the sustainable goals, follow-up
and review action that has been taken. SDG 5 and 8
encapsulate the need to eliminate and prevent sexual
exploitation of women and the promotion of safe and
secure working environments free of sexual harassment.
Sri Lanka's National Action Plan for the Implementation of
the UN Security Council's Resolutions on Women, Peace
and Security aim to contribute towards achieving the
Sustainable Development Goals(SDGs). Moreover, focus
area 06 of the action plan concentrates on the protection
of women and girls against sexual violence.®

2.1.5 UN - General Assembly Resolution

Article 2 of General Assembly Resolution 48/104 which
was passed without a vote, states that violence against
women encompasses ‘sexual harassment and intimida-
tion at work.® The resolutions that are passed by the
UN General Assembly are usually by way of voting and
although not legally binding, represent the morals and
opinions of the world community, from which the impor-
tance of the subject matter may be inferred. %

The more recent General Assembly Resolution 73/148,
passed in 2018 also without a vote, on the ‘Intensifi-
cation of efforts to prevent and eliminate all forms of
violence against women and girls: sexual harassment’,
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advocates the adoption and strengthening of legislation
that addresses sexual harassment, criminalising it where
appropriate and to ensure that complaint mechanisms
andreporting procedures are available as well as appro-
priate remedies. Enforcement is encouraged through
police and the judiciary to grant remedies whilst avoiding
revictimization.®’

2.1.6 International Covenant on Economic,
Social and Cultural Rights (ICESCR)

The ICESCR strives to further the economic, social and
cultural rights of persons as well as civil and political
rights by encouraging states to adopt measures that
will help achieve these rights. Article 7(b) of the treaty
recognizes the right of all persons to just and favorable
conditions of work including safe and healthy working
conditions.%

An interpretation of Article 7 which is provided by the
Committee for Economic, Social and Cultural Rights
(CESCR)in General Recommendation number 23 out-
lines the fact that freedom from sexual harassment at
work is included as a right of safe conditions at work,
under Article 7.%° This recommendation calls for states
toemploy legislation to protect as well as penalise sexual
harassment at work with a broad definition on sexual
harassment whichisalsoin reference to harassment on
the basis of sex, sexual orientation, gender identity, dis-
ability and race. Furthermore, thisrecommendation also
calls foranational policy to be applied in the workplace,
extending to both the public and the private sector. Sri
Lanka is party to the ICESCR and acceded to the treaty
in 1980. Although Sri Lanka acceded to the ICESCR
there has been no enabling legislation in domestic law
onthe ICESCR. The SriLankan Courts have nevertheless
referred to the ICESCR in cases such as Gerald Perera v
0IC, Wattala Police Station in utilizing rights under the
treaty such as the right to best standards of health.”

13
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2.2 LEGAL GAP ANALYSIS OF THE INTERNATIONAL STANDARD VS LOCAL

FRAMEWORK

Table Tbelow provides the summarised legal gap analysis
which compares Sri Lanka's current legal framework
with the relevant international standards. Sri Lanka is
a dualist country, therefore, despite ratifying an inter-
national convention, the country must enact enabling
legislation.®? Article 27(15) of the Constitution of Sri Lanka
establishes the need to foster respect for international
law and treaty obligations in the enactment of laws.* The
requirement of state duty to follow Article 27(15)is echoed
in the case of Weerawansa v AG,* where the Court held

that the citizens of the country must be given the benefit
of international law and treaty obligations. Additionally,
Bulankulama and othersv. Secretary, Minister of Industrial
Development and others® outlined the fact that inter-
national standards may be soft law but they cannot be
negated as Sri Lanka being a party to the United Nations.
Therefore, these international standards will be binding
if ‘expressly enacted or become a part of the domestic
law through adoption by the superior Courts and by the
Supreme Court in their decisions.”®

Table 1 - Legal Gap Analysis: International Standard vs. Local Framework

CONVENTION/

DESCRIPTION OF SALIENT
PROVISION

STATUS IN SRI

LANKA LEGAL GAP ANALYSIS

RECOMMENDATION

CEDAW Article 11 States Parties shall take all ap- Sri Lanka is a State Article 12 of the Sri Lankan Constitution
propriate measures to eliminate party to CEDAW which guarantees equality for all persons. However,
discrimination against women in was ratified on 5 Oc- there are no specific laws in place to ensure
the field of employment in order tober 1981. equality in employment.

to ensure, equality between men )
9 y However, General Recommendation No.12

and women.

CEDAW General Recommenda- Advocates for State Parties to
tion No.12 include legislation on protection
from sexual harassment at work.
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requires that legislation that provides pro-
tection from sexual harassment at work be
enacted on an equal basis.

There is no statute in the labour law frame-
work that directly addresses sexual harass-
ment at work. The statutes that indirectly
cover the offence have been recognized to be
insufficient.® Moreover, CEDAW concluding
observations on Sri Lanka call for the ‘collec-
tion of disaggregated data on sexual harass-
ment in both the public and private sectors,
including on the sanctions imposed on per-
petrators’.®

Although sexual harassment is an offence
under section 345 of the Penal Code which
covers sexual harassment in the workplace
there is a lack of disaggregated data on sexu-
al harassment in the workplace and measures
taken to address such cases.

14
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CONVENTION/

DESCRIPTION OF SALIENT

STATUS IN SRI

LEGAL GAP ANALYSIS

RECOMMENDATION

CEDAW General Recommenda-
tion No.19

PROVISION LANKA

Commented on Article 11: Sexual
harassment at the workplace was
identified as a barrier to equality
in employment.

CEDAW General Recommenda-
tion No.35

CESCR General Recommenda-
tion No.23 of 2016

Analyses gender-based violence
against women and recognizes
the prohibition of such violence
to have become an international
customary law norm.

Labour laws do not specifically address sexu-
al harassment at work. Moreover, labour laws
such as the Shop and Office Employees Act
No. 19 of 1954 and the Factories Ordinance
No. 45 of 1942 limit the number of hours that
women are able to work and restrict women
from doing night work which increases the
inequality gap in employment and reflects
the gender-based discrimination in access-
ing work.

There are no laws or reqgulations or action
plans that suggest/acknowledge that the
prohibition of gender-based violence has be-
come a customary norm. However, domestic
laws on the subject include the Prevention
of Domestic Violence Act No.34 of 2005 and
Chapter XVI of the penal code. The Chapter
XVI of the penal code has offences based on
violence but does not fit within the scheme of
domestic violence.™®

CESCR recommends that Sri Lanka
effectively implement the national plan of ac-
tion to address sexual and gender- based vio-
lence by ensuring that victims are not denied
the right to make complaints in Tamil by of-
fering interpretation at police desks, in gov-
ernment departments and at desks in hospi-
tals for victims of gender-based violence.

ILO Convention No.190 and
supplementing Recommenda-
tion No.206

The first international treaty that Not ratified by Sri

seeks to end violence and harass- Lanka
ment at work.”!

Sri Lanka has not ratified this Convention.
There are no laws and policies governing
sexual harassment at the workplace as ex-
tensively as required by this Convention.%?
Germany, in the fourth UPR Cycle of Sri Lan-
ka, recommended adopting the Violence and
Harassment Convention, 2019(No. 190), of the
International Labour Organisation.'”® How-
ever, S.345 of the Penal Code covers sexual
harassment at the workplace and the Bribery
Act as well as Anti-Corruption Act recognizes
sexual bribery in the workplace.

SEXUAL HARASSMENT AT THE WORKPLACE
OVERCOMING BARRIERS TO JUSTICE
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CONVENTION/

DESCRIPTION OF SALIENT

STATUS IN SRI LEGAL GAP ANALYSIS

RECOMMENDATION
ICESCR Article 7

CESCR General Recommenda-
tion No.23 of 2016

PROVISION

Provides for the right of every-
one to the enjoyment of just and
favourable conditions of work in-
cluding safe and healthy working
conditions.

Emphasises the right of all per-
sons to just and favourable con-
ditions of work, commenting on
article 7 of ICESCR and calls for
specific legislation on sexual ha-
rassment at work.

LANKA

Ratified by Sri Lanka
in 1980

Sri Lanka has not incorporated the treaty into
domestic law. However, certain laws in the
labour framework provide some protection
to foster safe and healthy working conditions
such as the Shop and Office Employees (Reg-
ulation of Employment & Remuneration) Act
No. 19 of 1954, Wages Boards Ordinance No.
27 of 1941, Factories Ordinance No. 45 of 1942,
Industrial Disputes Act No. 43 of 1950, the
Employment of Women, Young Persons, and
the Children Act No. 47 of 1956.

There is no specific legislation on protection
against sexual harassment at the workplace.
However, Section 345 of the Penal Code cov-
ers the offence of sexual harassment which
includes harassment at the workplace.

UNDP SDG goal 5 (target 5.2)%
SDG goal 8(target 8.8)

5.2 Eliminate all forms of violence
against all women and girls in the
public and private spheres, in-
cluding trafficking and sexual and
other types of exploitation.

8.8 Protect labour rights and
promote safe and secure work-
ing environments for all workers,
including migrant workers, in
particular women migrants, and
those in precarious employment.

Not legally bindingbut Sri  Lanka's National Action Plan for
universally applicable the Implementation of the UN Secu-
toall countries rity Councils Resolutions on Women,

Peace and Security 2023-2027 aims to
contribute towards achieving these Sustain-
able Development Goals (SDGs).!®

UN General Assembly Resolu-
tion 48/104%

Declaration on the Elimination of
violence against women

Sri Lanka's National Action Plan for the im-
plementation of the UN Security Council's
Resolutions on Women, Peace and Security
2023-2027 focuses on the protection of wom-

Recommendation

UN General Assembly Resolu-
tion 73/148

Intensification of efforts to pre-
vent and eliminate all forms of
violence against women and girls:
sexual harassment

en and girls against violence, including sexual

Recommendation . 108
violence.

SEXUAL HARASSMENT AT THE WORKPLACE
OVERCOMING BARRIERS TO JUSTICE
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CHAPTER 3:

Current Sri Lankan legal framework

his chapter delves into the intricate landscape of
sexual harassment in Sri Lanka's legal framework,
encompassing both criminal and civil dimen-
sions. It becomes evident that while certain provisions
exist, there are notable gaps and systemic barriers that
demand scrutiny. In particular the absence of a dedi-
cated workplace sexual harassment offense, coupled
with systemic issues such as legal delays, demanding
burdens of proof, and resource constraints, underscores

the complexity of the issue within the criminal justice
system. Furthermore, this chapter sheds light on the
limitations in addressing sexual harassment within the
civil law and emphasises the necessity for legal reform
to ensure comprehensive protection and justice for
all. Table 2 below identifies the provisions relating to
sexual harassment in Sri Lanka’s criminal and civil legal
framework.

Table 2 - Legal framework of Sri Lanka on Sexual Harassment

CRIMINAL LAW

ACT

DESCRIPTION

Penal Code Section 345 ‘Unwelcome sexual advances by
words or action used by a person
in authority, to a working place or
any other place, shall constitute
the offence of sexual harass-

ment."%®

ACT

CIVIL LAW
DESCRIPTION

Industrial Disputes Act No. 43 of
1950

An Act to provide for the preven-
tion, investigation and settle-
ment of industrial disputes, and
connected matters

Bribery Act No.11 of 1954 (re-
pealed by the Anti Corruption Act
No. 9 of 2023)

The Court has interpreted the
definition of bribery in the Act as
accommodating sexual forms of
gratification.n

Anti-Corruption Act No.9 of 2023 The offence of gratification in-
volves sexual favors which qual-
ifies as sexual harassment."
Gratificationin this context takes

place in the work environment.

An analysis of the provisions in Table 2 above reveals
that there is a lacuna in the law, in terms of provisions
against sexual harassment in the workplace, in both the

SEXUAL HARASSMENT AT THE WORKPLACE
OVERCOMING BARRIERS TO JUSTICE

criminaland civil legal framework of the country. Section
3.1below discusses the provisions in the criminal law on
sexual harassment in conjunction with systemic issues
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in the legal framework and Section 3.2 below discusses
sexual harassment under civil law.

3.1 BARRIERS TO JUSTICE UNDER THE CRIMINAL JUSTICE SYSTEM

The domestic law of Sri Lanka has the elements of the
UN definition where the law defines sexual harassment
in the Penal Code as harassment by assault/criminal
force by action or words causing sexual annoyance or
harassment to the recipient. The criminal law has two
specific deficiencies: (1) Section 345 narrowly defines
sexual harassment at the workplace; and(2) There are
entrenched barriersin the criminal justice system such
as delays in justice. These will be explained in detail in
the sections below.

3.1.1 Narrow definition of sexual harassment

Section 345 of the Penal Code can accommodate
offences related to sexual harassment at the work-
place, there is no specific comprehensive provision in
the Penal Code for workplace sexual harassment in Sri
Lanka. There are two challenges with the definition: (i)it
does not encompass the required definitions identified
under international law; and (ii) it does not specifically
articulate digitally enabled workplace sexual harassment.
This sectionalso briefly looks at the Bribery Act No. 9 of
1980 and the Anti-Corruption Act No. 9 of 2023 and its
scope in addressing sexual harassment.

The explanation given in section 345 of the Penal Code
expressly refers to ‘'unwelcome conduct’ by a‘person in
authority’, however it does not cover all aspects of sexual
harassment at the workplace."? This sectionisinclusive
of some types of sexual harassment by way of words and
actions that may include assault and the use of criminal
force. The adjoining punishment for this offence is either
imprisonment extending to five years or a fine or both.
The Court has the discretion to award compensation to
the victim of the offence based on the injuries caused
to the victim. However the ILO Convention 190 provides
a broad definition for violence and harassment in the
realm of employment, which encompasses awide range
of harmful actions and threats, including gender-based

SEXUAL HARASSMENT AT THE WORKPLACE
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violence and harassment. The Penal Code definition on
sexual harassment on the other hand is limited in its
scope of application in comparison to the definition of
the ILO Convention 190.

Countries with legal measures to combat sexual harass-
ment provide a more comprehensive definition for sexual
harassment within criminal law, encompassing degrad-
ing, intimidating behavior, and pressure to engage in
sexual acts across various contexts.™ Forinstance Arti-
cle 341 of the Chad Penal Code provision as amended in
2017 coversinstances of using significant pressure, even
if not recurring, to obtain a sexual act, whether for the
perpetrator's benefit or that of a third party.™ Gabon’'s
Penal Code provision on the other hand categorizes
harassment as an offense against morals, ensuring a
broad approach to sexual harassment offences."™

Inaddition offences such as voyeurism are not adequately
addressed in the Sri Lankan Criminal law framework."®
Voyeurism can occur at the workplace either by recording
or physically watching personsin private spaces(inthe
bathroom etc)." The Sri Lankan Penal Code provision
does not also include specific definition for digital vio-
lence as a form of sexual harassment. Amendments to
articles 209 and 236 of the Mexico City Criminal code
provides enhanced penalties to offenses that involves
digital or electronic media, communication devices, or
the use of intimate sexual content in images, audio, or
videos.™ This therefore portrays that specific elements
and criteria for sexual harassment in the Sri Lankan
Penal Code may seem limited and does not adequately
address all forms of workplace misconduct that should
be criminalized. Addressing these gaps are essential for
comprehensive protection against sexual harassment.

In the case of Republic of Sri Lanka v. Kathubdeen, the

accused faced charges of soliciting sexual favors for
gratification. The accused was indicted in the High Court

18



Chapter 3:Current Sri Lankan legal framework

of Colombo under the former Bribery Act for soliciting and
attempting to accept gratification (sexual intercourse)
with the complainant as areward/inducement for arrang-
ing a transfer. It was held by the Court that demanding
sexual favors in exchange for ajob transferis within the
definition of a’bribe’under the Bribery Act.'”® Section 90
of the Bribery Actis now replaced by the Anti-Corruption
Act No. 9 of 2023, and defines gratification to include
among other things, any sexual favour.”” However, the
shortcoming of sexual harassment under the Bribery
Act as well as the new Anti-Corruption Act™?is that it is
only applicable to the public sector and not the private
sector.” These acts primarily aim to combat corruption
and unethical behavior within the public sector, where
transparency and accountability are crucial due to the
involvement of public funds and resources. Further-
more, these acts are focused on government officials,
government agencies, and entities that engage with the
government whereas private sector entities are typically
subject to adifferent set of laws and regulations govern-
ing workplace conduct.

3.1.2 Entrenched barriers in the criminal jus-
tice system

Systemicissuesinthejustice system, as outlined below
that act asbarrierstojustice include delaysintaking up
and processing cases, effectiveness and responsiveness
of authorities, social stigma surrounding victims/survi-
vors, procedural issues, the difference in the burden of
proof in criminal law and civil law when it comes to the
same offence, among other issues.™

The criminal case of Thusith Thilina Malagoda vs. Paleketi-
yage Samanthi Manohari Palaketiya dealt with an incident
thatinvolved sexual harassment, charged under Section
345 of the Penal Code.™ This case portrays the inherent
issues of delays in case disposal, and problems of pro-
cedure in the criminal justice system."?”® The decision of
the Supreme Court in this case was delivered 8 years
after the case was filed. Moreover, the same case dealt
with two different Magistrates who heard evidence for
both the prosecution and the defence. Since the Magis-
trate had changed in the middle of the case, the second
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Magistrate would not have heard the initial evidence of
the victimwhich is problematic and evident of the victim
not being awarded a fair hearing.””” The accused was
acquitted by the second Magistrate on the basis that
Manohari was not a credible witness since Manohari
delayed her complaint to the police as she had already
complained to herimmediate superior at work. However,
the High Court decided that since the Magistrate had
changed mid trial the High Court judge should look into
the weight of the evidence. The Court stated that the
complainant's delay was reasonable, and it was explained
reasonably in the evidence. Moreover, the Court stated
that in those circumstances, the decision to overturn
the acquittal was correct and affirmed the conviction
and dismissed the appeal. This is just one case out of
many that illustrates the procedural issues and delays
that are inherent in the justice system.

Issues posed by the criminal justice system include the
high burden of proof whichis placed on the victim and by
default the prosecution, to prove that the offence took
place.”” Thereisahigher burden of proof that is required
to be fulfilled under the criminal law (beyond reasonable
doubt)in comparison to civil law (balance of probability).
Hence, under the criminal law, the victim may find it more
difficult to provide evidence to a higher degree in com-
parison to the civil law. Moreover, Klls revealed that travel
and legal expenses pose significant barriers for many
individuals, particularly when cases experience delays.'?
There are private and national legal aid bureaus that can
aid persons with financial shortcomings to hire legal
services but the funding is also limited.™® Kll findings
alsonoted that parties to aworkplace sexual harassment
complaint were previously able to settle matters within
the police station. However, according to the Kll there
was recently a new circular issued which directed the
police toimmediately lodge the complaint with the Court
which is being strictly enforced.™ This has therefore
been an even further deterrent for victims/survivors to
come forward according to the KII.

There are various issues that are prevalent in the Sri
Lankan criminal justice system which act as barriers to
justice. Theseissues include delaysin Court proceedings,
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lack of judges and Court houses, and the requirement
for reform within the law to expedite cases."™ These
systematic issues require reform to uphold the rule of
law and to facilitate the efficient functioning of the jus-
tice system. Arbitration trainings, digitalization of Court
houses and commitment to commercial mediation were

raised as mechanisms to expedite cases and contrib-
ute to efficient justice sector work."”* The idea behind
these reforms is to expedite cases and to free up room
for the cases that would physically require processing
at Court.™

3.2 LACK OF A SPECIFIC DEFINITION OF SEXUAL HARASSMENT UNDER

THE CIVIL LAW

The Industrial Disputes Act No. 43 of 1950(IDA)is a mech-
anism under civil law where complaints of work-related
disputes that may invaolve sexual harassment can be
taken up by the labour department.’™ In comparison to
the criminal law, this mechanism may prove to be speed-
ierasthe complaintis not processed through the police
or Courts, which may cause delays due to the inherent
criminal justice sector issues discussed above.™

Under the civil law, the IDA enables the circumvention
of the delays in the criminal law system as complaints
do not go through the police and the criminal Courts
which produce delays in case management. However,
the public sector cannot submit complaints through the
IDA, as the Actis only applicable to the private sector.™’

Moreover, sexual harassment complaints under IDA are
rarely submitted by female employees and there is also
a possibility of the lack of frequency with which trade
unions take up cases on behalf of victims."8 Only 2-3
sexual harassment complaints were submitted through
the IDA to the Labour Department between 2018 and
2019.1¢

Furthermore, the labour department redirects sexual
harassment complaints to the police in circumstances
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where they do not have the capability of handling certain
matters.'*® The redirection of such complaints to the
police isinherently problematic as the Sri Lanka Police
have themselves been alleged to be perpetrators of
sexual harassment against victims/survivors who seek
assistance at police stations." This is problematic as
the institution of the state whose function is to protect
victims/survivors, may also be the perpetrator of the
offence.

However, KllIs further confirmed that the offence of
sexual harassment at work is not specifically defined
under the IDA, although it can be broadly interpreted to
encompass the offence.™ Furthermore, complaints of
sexual harassment are usually filed in conjunction with
issues of unlawful termination at the Labour Tribunaland
rarely as a stand-alone since there is no specific provi-
sion. Additionally, Klls have noted that in practice when
the Labour Tribunal has found that when the unlawful ter-
mination complaint is unsubstantiated, employers have
then filed a defamation complaint against the alleged
victim.™ The risk of retaliation by the employer against
the employee can be counterproductive and may act as
a deterrent for victims/survivors pursuing workplace
sexual harassment complaints under the IDA.
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CHAPTER 4:
Institution and Policy framework

his section analyses the institutions and policies
within SriLanka's justice framework for addressing
sexual harassment at the workplace and otherrel-
evantissues. These institutionsinclude: the Ministry of

Labourand Foreign Employment, Department of Labour,
SriLanka Police, the Attorney General's Department and
the Courts.

4.1 MINISTRY OF LABOUR AND FOREIGN EMPLOYMENT

The labour law framework of the country including the
regulation of working conditions and the relationship
between employers and employees, falls under the pur-
view of the Ministry of Labour and Foreign Employment.
The objectives of the ministry encapsulate ‘protecting

and empowering women and promoting gender equity’

as well as ensuring globally accepted rights and condi-
tions at work."** However, there is no specific objective
of addressing sexual harassment at the workplace as a
labour standard.

The Department of Labour (DoL) within the Ministry of
Labourisresponsible for the enforcement of labour laws
through inspection services pertaining to the working
environment and working conditions.™ Labour inspec-
tors are also involved in conciliation work. In addition
to programmed visits and visits to address complaints,
multidisciplinary visits are also facilitated. Such visits
are carried out to cover every aspect of non-compliance,
by a team from specialist divisions."®

SEXUAL HARASSMENT AT THE WORKPLACE
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The Shop and Office Employees(Regulation of Employ-
ment & Remuneration)Act No. 19 of 1954, Wages Boards
Ordinance No. 27 of 1941, Factories Ordinance No. 45 of
1942, Industrial Disputes Act No. 43 of 1950, the Employ-
ment of Women, Young Persons, and Children Act No.
47 of 1956 and the Payment of Gratuity Act No.12 of
1983 are labour laws that govern and protect the rights
of employees. These laws focus on regulating employ-
ment terms and conditions, safety of employees and
account for methods of dispute settlement in the event
of a disagreement as well as stipulating social security
schemes for employees."’ These laws have been found
insufficient to oversee the offence of sexual harass-
ment at the workplace as there is no specific statute that
addresses sexual harassment at work."® However, a draft
‘Employment Act’ was published in 2019 by the Ministry,
which addressed sexual harassment in the workplace.
Nevertheless, the draft did not materialize into an Act.™®

There are variousissuesin the interpretationand imple-
mentation of the current labour framework which does
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not afford maximum protection to persons who are
victims/survivors of sexual harassment, specifically in

the workplace. The status quo on laws governing sexual
harassment remains unchanged.

4.2 ATTORNEY GENERAL'S DEPARTMENT

The Attorney General represents and acts on behalf of the
state in both civiland criminal matters.™ Section 393(2)
and(3)of the Code of Criminal Procedure Act confers the
power to the Attorney General to advise any other state
departments, public officers or police officers before
any criminal proceedings are initiated.™ According
to police statistics unit sexual harassment was one of
the commonly reported minor crimes against women,
althoughthe reported cases on sexual harassment have
dropped from the year 2020 which recorded 31cases on

4.3 POLICE

Section 109 of the Code of Criminal procedure stipulates
the procedure for action to be taken against crimi-
nal offences.™ Complaints of sexual harassment are
addressed by the palice at first instance before the Court
processisinitiated. Complaints may be made directly by
the victim or through an attorney.

Sri Lankan society is largely patriarchal and there are
instances where there is a stigma for victims/survi-
vors of domestic violence, gender-based violence and
sexual harassment.™ Victim blaming and shaming in
Sri Lanka for violence perpetrated against the victim,
consequently places them in a position unable to seek
help due to culturally instilled fear, shame or embarrass-
ment.™ Accordingly, societal prejudices may act as a
deterrent for victims/survivors of sexual harassment
coming forward. When a victim seeks the assistance
of the police to file a complaint, the victim is often fur-
thervictimized due to the justice system not being fully
equipped to handle cases of a sensitive nature on top of
the cultural stigmatization surrounding victims/survivors
in Sri Lanka. The issue of institutional desensitization
to sexual harassment in the cultural context may fur-
ther disincentivise victims/survivors.™ According to
discussions held at the roundtable this stigma acts as
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attempt to commit sexual harassment to 16 cases on
attempt to commit sexual harassment being reported
in the year 2022.%2

CEDAW in its concluding observations on the eighth
periodic report in Sri Lanka, recommended the estab-
lishment of a special unit at the Attorney General's
department to address and accelerate handling cases
of sexual violence.™ However, there has been no such
unit established to address cases of sexual violence.

a deterrent for victims/survivorsin filing complaints of
sexual harassment with the police.™®

In a landmark 2019 ruling, the Supreme Court issued
20 guidelines for law enforcement to protect public
rights and prevent abuse of power, in response to a
minor’'s fundamental rights petition alleging unlawful
arrest, deprivation of liberty, unjustified detention,
and degrading treatment during police questioning.™®
These guidelines establish principles and standards for
law enforcement officials to protect the rights, dignity,
and equal treatment of all individuals, with a particular
focus on women, children, and vulnerable groups, while
ensuring adherence to the law. Key aspects of the guide-
lines include the endorsement of special measures for
vulnerable groups (e.g.- pregnant women)in line with
international human rights standards. The guidelines
further highlight that law enforcement must diligently
prevent, investigate, and arrest perpetrators of violence
against women and children, regardless of whether it
occurs athome, in the community, or within institutions,
whether the offenders are public officials or private
individuals. Furthermore, these guidelines require law
enforcement officials to prevent victimization of women,
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treat detainees without discrimination or violence, and
strictly prohibit torture and attacks on reputation.’®

Despite the guidelines passed in 2019, on 24 July 2021,
Civil Society Organisations Jana Bala Pawura (People’s
Power) in collaboration with Lawyers Forum for the
People(LFP), filed a complaint at the Human Rights Com-
mission of Sri Lanka (HRCSL). The complaint aimed to
address cases where the complainant themselves were
subject to sexual harassment by law enforcement within

4.4 COURT SYSTEM

The judicial system of Sri Lanka has a Court system
where the High Court and the Magistrates Court have
the jurisdiction over criminal matters and the District
Court has jurisdiction over civil matters. Offences of
sexual harassment would be filed at the Magistrates

4.5 NATIONAL ACTION PLAN

The policy framework of Sri Lanka that protects women
in employment includes several guidance and action
plans'™® and sectoral policies.’™ Sri Lanka has adopted
a national action plan to implement the UN security
council's resolutions on women, peace and security.'®
This action plan devised by the Ministry of Women, Child
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police stations. The complaint was lodged in relation to
two separate cases of sexual harassment at two police
stations. The complaint also requested the intervention
of the HRCSL to take legal action against the perpe-
trators and to take steps to prevent the recurrence of
such incidents. Instances of sexual harassment by law
enforcement officers can act as a deterrent for victims/
survivors to register complaints with the police, when
the institution is perceived by victims/survivors as a
possible threat to their safety.™

Court. Complaints of sexual harassment that are regis-
tered at the Ministry of Labour and Foreign Employment
are referred to a Court of Arbitration (Labour Tribunal)
by the Minister in charge, once the Labour BDepartment
sends a report to the Minister."®

Affairs and Social Empowerment amongst other objec-
tives, aims to, amend the currentlegislation to be gender
sensitive, promote women's participation, and sensitize
officials of the state in handling gendered issues relating
to women.®8
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CHAPTER 5:
International implementation of
legislation

y the year 2022, over 130 countries including
Sri Lanka had implemented legislation against

sexual harassment at the workplace while 43
countries had not.™ This section will look at legal mea-
sures adopted by certain countries to ensure the rights
of all persons to a safe working environment without

encountering sexual harassment. The countries listed
below were selected based on selections made by the
[LO guide on Convention No. 190 and Recommendation
No. 206."% The guide provides details of countries that
have taken actionin specific areas for protection against
sexual harassment in the workplace.

5.1 COUNTRIES WITH LEGAL MEASURES TO PREVENT SEXUAL

HARASSMENT AT THE WORKPLACE

Some of these implementation practices can potentially
be contextualized to amend Sri Lanka's legal framework.
Table 3 below provides a compilation that examines
select countries, including Canada, Philippines, USA,
Peru, Japan, Mexico, Irag, and Gabon, to shed light on the
diverse approaches taken to define sexual harassment,
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establishlegal remedies, outline reporting mechanisms,
and delineate responsibilities of employers and employ-
ees. By exploring these different approaches, this section
highlights global efforts to combat sexual harassment
and promote safer and more inclusive workplaces.
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Table 3 - Countries with legal measures to prevent sexual harassment at the workplace.’®

Country

Canada

Definition of
Sexual
Harassment

‘any action,
conduct/com-
ment, including
of a sexual
nature that can
reasonably be
expected to
cause offence/
humiliation/
other physical/
psychological
injury/illness to
an employee,
including any
prescribed
action, conduct
or comment™®

Criminal laws

Civil laws

Mandates
workplace pol-
icy toinclude a
statement that
‘violence and
harassment in
the workplace
is prohibited™

Reporting mecha-
nisms

Accessibility com-
plaints for federal
public servants
and parliamentary
employees, involv-
ing physical or psy-
chological harm,
property damage,
or financial loss',
are addressed by
the Federal Public
Sector Labour
Relations and
Employment Board
through the griev-
ance process.

Equality

Canadian
Government
amended the
Human Rights
Act to outlaw
employment
discrimina-
tion, including
discrimina-
tion-based
harassment,
based on gen-
der identity and
expression.

Categories

Extension of
Workplace/
employees

Labour
standards
protectionsin
relation to ha-
rassment and
violence are
applicable to
unpaid student
internshipsin
the federally
requlated pri-
vate sector.””®

Employers
responsibility

Committees
are required
to formulate
policies on
workplace
harassment.
Employers
working in a
federally requ-
lated industry
or workplace,
should develop
aworkplace
harassment
and violence
prevention pol-
icy depending
on the size of
the employ-
er.” These
policies may
be formulated
with the policy
committee,
the workplace
committee

or health and
safety repre-
sentative.

Employees
responsibility

Remedies

Violence and
harassment at
work are fully
integrated in
the workers'
compensation
schemes of
anumber of
provinces

and territo-
ries(such as,
Quebec, Sas-
katchewan and
Ontario)and
giverisetoa
range of bene-
fits provided in
case of injuries
that arise to
the employee
during the

course of work.

Monitoring

. Awareness
mechanism

SEXUAL HARASSMENT AT THE WORKPLACE

OVERCOMING BARRIERS TO JUSTICE
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Definition of
Sexual
Harassment

Country

Philippines

Criminal laws

Section 19 of
the Safe Spac-
es Act 2018,
foresees fines
in case of non-
compliance
with provisions
related to
employers’
preventive du-
tiesorincase
of not taking
actiononre-
ported acts of
gender-based
sexual harass-
ment com-
mitted in the
workplace.””

Civil laws

Reporting mecha-
nisms

Employers must
establish an inde-
pendent internal
mechanism to
handle sexual
harassment com-
plaints. This body
should include
representatives
from management,
supervisory and
rank-and-file
employees, & the
union if applicable.
This internal com-
plaint mechanism
must be led by at
least half of its
female members."”®

Equality

Categories

Extension of
Workplace/
employees

Prohibits sexu-
al harassment
at work among
peers, against
a superior

and against
subcontracted
employees.

Employers
responsibility

Employers or
other persons
of authority, in-
fluence or mor-
al ascendancy
inaworkplace
shall have

the duty to
prevent, deter
or punish the
performance
of acts of
gender-based
sexual harass-
mentin the
workplace.

Employees
responsibility

Employees &
co-workers
have a duty to:-

- Refrain from

and discourage
sexual harass-

ment,

-Offer support
to colleagues
who are vic-
tims,

-Report
witnessed
incidents of
gender-based
sexual harass-
ment in the
workplace.

Remedies

Monitoring
mechanism

Mandates
organisations
to oversee its
provisions.
Department

of Labour &
Employment:
monitors
private sector,
Civil Service
Commission:
oversees
public sector, &
conducts yearly
compliance
inspections;
Department of
Education.

Awareness

SEXUAL HARASSMENT AT THE WORKPLACE
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Definition of
Sexual
Harassment

Country
Criminal laws

USA

Civil laws

Reporting mecha-
nisms

In New York the
standard for
proving a harass-
ment claim has
been significantly
eased. A worker no
longer has to prove
that the harass-
ment was ‘severe
or pervasive' or
that a compara-
tor was treated
better or that they
filed a complaint
internally.

Equality

Employment
discrimination
is prohibited
by law based
on domestic
violence.”
Employers
must provide
reasonable
accommoda-
tion (accessing
domestic
violence shel-
ter services,
psychological
counseling,
safety planning,
legal services,
support for
prosecuting
the offense

or Court
appearances).
Employees

are protected
by law from dis-
crimination (on
sexual orien-
tation/gender
identity)."”®

Categories

Extension of
Workplace/
employees

New York's
State sexual
harassment
protection now
covers workers,
including
independent
contractors,
consultants,
employees of
contractors,
non-employee
categories like
gig workers,
temps, and
interns, paid or
unpaid.

Employers
responsibility

Employers

are legally
responsible
for workplace
harassment
(engaging,
encouraging,
permitting).
They must
take steps to
prevent and
reduce harass-
ment in their
workplaces by
implementing
internal poli-
cies. Employ-
ers must also
investigate
allegations and
apply sanctions
when neces-
sary.

Employees
responsibility

Anincreasing
number of US
states and cit-
ies have passed
statutes re-
quiring sexual
harassment
training, and
other federal
and state laws,
regulations and
Court decisions
have made it
clear that em-
ployers should
provide an-
ti-harassment
training to all
employees in
all states.

Remedies

In New York
aworker
prevailing on

a harassment
claim shall, by
law, recover
reasonable
attorney

fees froman
employer and
may recover
punitive dam-
ages as well as
economic and
compensatory
(emotional inju-
ry)damages.

Puerto Rico
provides for 15
days leave in
case of sexual
harassment at
work."”®

Monitoring

. Awareness
mechanism

SEXUAL HARASSMENT AT THE WORKPLACE
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Country

Peru

Definition of
Sexual
Harassment

Criminal laws

Civil laws

Reporting mecha-
nisms

Law requires
employers to
establish a Sexual
Harassment Com-
mittee/ Delegate,
depending on the
workforce size.
Workplaces with
20+ employees:
have an Interven-
tion Committee.
Smaller workplac-
es: an anti-sex-
ual harassment
delegate will fulfill
thisrole. Cases
involving outsourc-
ing/ intermedia-
tion companies:
complaints should
go to the main
company/user,
who must conduct
the investiga-
tion through

its Intervention
Committee. The
investigation can
be initiated by any
party involved, at
the victim's re-
quest (third party/
independently).

Equality

Categories

Extension of
Workplace/
employees

When the
victimisan
employee, the
following rights
should be guar-
anteed™:

a. Protection
from dismissal
due to such
violence.

b. Workplace
change
without harm
to employ-
ment terms.

c. Five days of
absence.

d. Employment
suspension.

e. Right to
return to the
same/similar
position.

Employers
responsibility

Peruintro-
duced a new
law requiring
employers to
adopt anti-
harassment
policies and
investigation
procedures,
provide an-
ti-harassment
training, carry
out annual sex-
ual harassment
risk assess-
ments and set
up a Sexual
Harassment
Committee

or Delegate,
depending on
the size of the
employer.

Employees
responsibility

Remedies

Monitoring
mechanism

Awareness

The Ministry
of Labour
launched
the ‘Work
without Ha-
rassment’
program

to assist
victims of
workplace
sexual ha-
rassment.
It offers
timely in-
tervention,
legal and
psychologi-
cal support,
aiding
victims
throughout
investiga-
tions and
judicial pro-
ceedings
concerning
their labor
rights.’®

SEXUAL HARASSMENT AT THE WORKPLACE
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Country

Japan

Definition of
Sexual
Harassment

The term “pow-
er harassment”
isusedto
define acts and
speech: (a)tak-
ing advantage
of the harass-
er's position of
authority; (b)
harming the
workplace en-
vironment; and
(c)beyond what
isnecessary or
appropriate for
work opera-
tion.%?

Criminal laws

Civil laws

Reporting mecha-
nisms

Equality

Companies
must create
measures

to prevent
hostile working
environments
related to preg-
nancy, child-
birth, childcare,
or caregiver
leave."® Gov-
ernment
guidelines on
workplace
harassment law
prohibit ‘outing’
an LGBTOQI+
person or
insulting some-
one's sexuality
or gender iden-
tity as power
harassment.

Categories

Extension of
Workplace/
employees

Prohibits
harassment
among
colleagues,
including
subordinates,
superiors,

and different
employment
statuses.'®
Power harass-
ment can hap-
pen between
colleagues as
well as workers
with different
employee
statuses, such
as permanent
employees
and contract
workers.

Employers
responsibility

Companies
with more than
50 employees
must put in
place measures
to prevent
sexual harass-
ment."® The
new Anti-Pow-
er Harassment
law prevents
employers
from firing or
mistreating
employees who
report harass-
ment.

Employees
responsibility

Monitoring

. Awareness
mechanism

Remedies

SEXUAL HARASSMENT AT THE WORKPLACE
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Country

Definition of
Sexual
Harassment

‘acts of harass-
ment, bullying
orill-treat-
ment against
workers, which
may harm their
integrity or
health’.’s6

Criminal laws

Civil laws

Reporting mecha-
nisms

Mexico's Secretar-
jat of Labor and
Social Welfare in-
troduced a model
protocol to combat
workplace vio-
lence. It outlines
procedures for
assisting victims,
promotes gender
equality, and aims
to eliminate work-
place violence.
This includes pro-
tective measures,
the creation of an
‘Attention and Fol-
low-Up Committee’
with company

and employee
representatives to
oversee the proto-
col's application.

Equality

Categories

Extension of
Workplace/
employees

The Federal
Labour Law
and the Social
Security Law
were amend-
ed to extend
protection

to domestic
workers,
including pro-
tection against
discrimination
in employment
conditions.

Employers
responsibility

Employees
responsibility

The employer
may terminate
the employ-
ment relation-
ship where a
worker has
committed an
act of violence,
has insulted

or mistreated
co-workers,
the employer or
his/her family,
the manage-
ment personnel
or clients and
suppliers. ®

Remedies

Monitoring

. Awareness
mechanism

SEXUAL HARASSMENT AT THE WORKPLACE
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Country

Definition of
Sexual
Harassment

sexual ha-
rassment is
forbidden in
all aspects of
employment
(job search-
es, training,
recruitment,
and working
conditions). It
also prohibits
any conduct
that creates

a hostile/
offensive work
environment
for those it
targets. Sexual
harassment
under this law
encompasses
unwelcome/
unreasonable
physical or
verbal conduct
based on sex,
impacting

the dignity of
individuals
and leading
tojob-related
consequences
when reject-
ed.188

Criminal laws

The 2015
Labour Law
states, ‘who-
ever violates
the provisions
of the articles
contained in
this chapter
relating to
discrimination,
forced labour
and sexual ha-
rassment, shall
be punished by
imprisonment
fora period
not exceeding
six months
and a fine not
exceeding one
million dinars
or by any of the
two sanctions,’
(art. 11-2).

Civil laws

According

to article 42

of the 2015
Labour Law:
The worker has
the following
rights:

a. To have
equal oppor-
tunities and be
recruited and
work under
equal condi-
tions, without
any discrimina-
tion.

b. To have
aworking
environment,
free from any
harassment.

Categories

Extension of
Workplace/
employees

Reporting mecha-
nisms

Employers
responsibility

Employees

Equality responsibility

Remedies

In cases of
workplace
discrimination
or harassment,
the employer
may be liable
for damages,
including
non-pecuniary
harm like men-
tal distress.
The compen-
sation should
effectively
deter further
violations by
being propor-
tionate to the
candidate or
employee's
suffering.’™®

Monitoring

. Awareness
mechanism

SEXUAL HARASSMENT AT THE WORKPLACE
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Country

Gabon

Definition of
Sexual
Harassment

Repeated
inappropriate
behavior or
suggestive
speech, linked
toaperson
using their
authority orin-
fluence to seek
sexual favors,
is considered
sexual harass-
ment.

Criminal laws

Offenders may
face impris-
onment up to
six months and
a fine of up

to 2,000,000
francs.™ any
perpetrator of
moral or sexual
harassmentin
the location of
work or during
work, incurs
major disci-
plinary sanc-
tions pursuant
to applicable
laws."

Civil laws

Reporting mecha-
nisms

‘Atrade union/
recognized associ-
ation can actonan
employee's behalf
with their written
consent before the
relevant authori-
ties/Courts."®Vic-
tim carries the ini-
tial burden of proof
for moral/ sexual
harassment. The
defendant must
demonstrate that
their actions don't
constitute harass-
ment.’ 1%

Staff represen-
tatives, union
delegates, &
public sector union
organisations have
whistleblower
rights.'®

Equality

Categories

Extension of
Workplace/
employees

Protection

is extended
against moral
and sexual
harassment to
allemployees,
civil servants
and trainees.'®

Employers
responsibility

Employees,
civil servants,
trainees, or
interns cannot
face punitive
actions or
discrimina-
tion, including
pay, training,
reviews, or
promotions, for
experiencing
or refusing re-
peated acts of
moral or sexual
harassment or
for providing
testimony
against such
acts.'®

Employees
responsibility

Monitoring

. Awareness
mechanism

Remedies

SEXUAL HARASSMENT AT THE WORKPLACE
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5.2 COUNTRY SPECIFIC EXAMPLES OUTLINED BY THE ILO FOR MEASURES
AGAINST SEXUAL HARASSMENT AT THE WORKPLACE, IN COMPLIANCE

WITH ILO CONVENTION 190.'%7

This section delves into the classification of nations
into distinct legal systems, particularly focusing on the
Civil Law System and Mixed Legal Systems in terms
of addressing sexual harassment in the workplace in
compliance with [LO Convention 190. This section sheds

Civil Law System

Romania'?® I I

Civil laws
Fine isimposed in case an employer does not
comply with the measures ordered by the Courtin a
judgment related to violence and harassment.
Article 26 of Law No. 202 of 2002 on equal
opportunities and equal treatment for women and
men, as amended in 2015 and 2018.

North Macedonia?®® Sg

Civil laws

A person filing the complaint under the Act in terms
of breach of equality shall be exempted from pay-
ment of administrative fee and another charge;

Article 22(6), The 2006 Law on Equal Opportunities
for Women and Men, as amended in 2075.

SEXUAL HARASSMENT AT THE WORKPLACE
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light on the distinctive characteristics and approaches
employed on workplace sexual harassment within these
legal systems, fostering a deeper understanding of their
practices.

Slovenia'® _

Definition of sexual harassment

Any undesired behaviour associated with any
personal circumstance; Article 7, Employment
Relations Act 2013.

Portugal®” -

Civil laws

Strengthens protections against victimisation and
dismissal to victims and witnesses of harassment
practices.

Prevents the application of disciplinary sanctions
against complainants or victims and witnesses,
unless they acted with willful misconduct, taking

into account the circumstances mentioned in the
proceedings triggered by sexual harassment or

mobbing, until its final judgement with res judicata,
regardless of the right to adversarial proceedings;

Article 29(6) The Labour Code, as amended in 2017.
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Civil Law System

Italy2°2

Employer's responsibility
Employers are required to ensure working condi-
tions that guarantee the physical and emotional
integrity and dignity of workers, and also to agree
with trade unions on informative and training ini-
tiatives aimed at preventing sexual harassment at
work;

Article 2087 of the Civil Code, Paragraph 3-bis of the
Code of Equal Opportunities as amended in 2018.

Equality

Employers (companies, public agencies, individ-
uals, and professional unions, from all economic
sectors and non-profit entities)are required to
adopt measures to prevent LGBTOI+ employees,

Brazil?**

outsourced employees, interns or clients from
being directly or indirectly exposed to violence and

harassment rooted in LGBTOQI- phobia or trans-
phobia or to sexual harassment and cyberbullying

based on sexual orientation or gender identity.

Public Labour Prosecution Office’s Committee for

the Promotion of Equal Opportunities and the Elim-
ination of Discrimination at Work issued Technical

Note 02/2020

SEXUAL HARASSMENT AT THE WORKPLACE
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Denmark?®3
[

Extension of Workplace/employees

‘Applies to any work performed for an employer’
(sect. 2.1), including 'work in the employer’s private
household'(sect. 2.2.). Protection extends to all
offensive behaviour, including bullying and sexual
harassment (sects 22-24)and work-related vio-
lence during working hours;

The 2020 Executive Order on psychosocial working
environment

Uruguay?%®

Monitoring Mechanism

‘The State will be responsible for designing
and implementing awareness, education and
supervision policies for the prevention of sexual
harassment in the workplace and teaching envi-
ronment, both in the public as in private fields’, and
foresee the General Labour and Social Security
Inspectorate as the body competent to monitor
compliance in the public and private sphere, (Arti-
cle ). In addition, provides that ‘the Inspectorate
will have broad powers to investigate the reported
facts ... to interrogate the complainant, the
accused and witnesses and to collect all relevant
evidence’, and to issue notifications and sanctions
(Article 8). further provides that ‘when trade unions
receive complaints regarding sexual harassment,
they are entitled to request to the Inspectorate
General of Labour and Social Security the initiation
of inspection in the workplace'. (Article 10);

Sexual Harassment Law 2009, as amended in 2017.
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Civil Law System

—
Spain2° &
—

Monitoring mechanism

In 2009, technical criteria for the intervention
of labour inspectors in cases of violence and
harassment at work were adopted. Both internal
and third-party violence - of both a physical and
psychological nature (including sexual, moral and
discriminatory harassment) - are covered. The
document contains the procedure to be followed
by labour inspectors in those cases, as well as the
injunctions measures, including the power to order
the suspension of work in case of imminent threat
to workers'health, and sanctions provided by the
OSH, labour and criminal regulations. As an annex,
itincludes an explanatory guide for the detection
and appraisal of violence and harassment-rele-
vant behaviours. In 2021, technical criteria for the
intervention of labour inspectors in relation to
psychosocial risks, which explicitly include harass-
ment and other inappropriate conduct, were also
approved.

Mixed Legal System

Puerto Rico?®® E

Employer's responsibility
An employer who engages in, encourages or per-
mits workplace harassment shall be civilly liable to
the persons affected. It shall be the responsibility
of every employer to take the necessary measures
to eliminate or minimize the occurrence of work-

place harassment.

Article 5 of Law No. 90 of 2020
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Mixed Legal System

I
Niger2®’ o
I

Civil laws

‘No worker may be punished, or subjected to dis-
crimination for having been a witness to acts of
sexual harassment or for reporting them.’

Article 122 of Decree No. 2017-682/PRN/MET/PS in
requlation of the Labour Code

Djibouti?®® *‘
Equality
In case of any dispute related to harassment,
including sexual harassment, the burden of proof is
shifted. In particular, when the employee presents
evidence suggesting the existence of harassment,
‘itis up to the defendant to prove that these acts do
not constitute such harassment and that their deci-
sion is justified by objective elements unrelated
to any harassment. The judge shall form his or her
opinion after ordering, if necessary, all the investi-
gative measures he or she deems useful.’

Amendment in 2018, article 4-quater of the Labour
Code
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Common Law

Australia?'® A

Extension of Workplace/employees,

A workplace means a place where work is carried out
for a business or undertaking, which includes any
place where a worker goes or is likely to be while at
work. This includes phone, email or online such as
through social media platforms; OSH Laws, Australia
2021a; 2021b)

Continental European Legal System

Latvia?'2

Equality
Unemployed persons, persons seeking employment,
and persons subject to the risk of unemployment are
protected from discrimination due to their sex, race
or ethnic origin, and from conduct which is unwanted
in the opinion of this person (including a conduct of a
sexual nature), with the purpose or effect of violating
the dignity of a person, and of creating an intimidating,
hostile, degrading, humiliating or offensive environ-
ment. According to the last amendments on 16 April
2020 the owners of micro entities and self-employed
persons without income are covered by the Law until
the end of 2020;

Law on Support for Unemployed Persons and Persons
Seeking Employment as adopted on 9 May 2002 (last
amended on 16 April 2020)
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New Zealand?"'

Extension of Workplace/employees
Grants employees affected by domestic violence
the right to:

a)take at least ten days of paid domestic violence
leave;

b) ask for short-term flexible working arrange-
ments. This can be for up to two months; and

c)not be treated adversely in the workplace
because they might have experienced domestic
violence.

The 2018 Domestic Violence - Victims’ Protection Act

Continental Inquisitorial System

Y g
H 213
Republic of Korea \\‘,,,',,

Definition of sexual harassment
‘An act of an employer (or business owner)or
employee (or worker) that causes physical or mental
suffering or worsens the working environment of
another employee/worker by taking advantage of
his/her status or relationship within the workplace
beyond the appropriate scope of work.’

Labour Standards Act 2018 Article 76(2)



CHAPTER 6:
Recommendations

n July 2023 the government has proposed changes

to the labour law framework on the basis of outdated

laws that have proven to be “‘complex, discriminatory
and inflexible.”?* Some of the proposed reforms include
addressing night-time restrictions as well as making
provisions to address sexual harassment at work.?® The
above gap analysis identified three specific barriers for
victimstoaccesstojustice:(1)legal barriers, the lack of
acomprehensive legal definition on sexual harassment;
(2) entrenched barriers in the criminal justice system;
and (3) cultural barriers and a lack of awareness around
the issue of sexual harassment. The following recom-
mendations are aimed at addressing each of these three
barriers. See Table 4 forasummary of the three barriers

SEXUAL HARASSMENT AT THE WORKPLACE
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identified and the specific broad based recommenda-
tions to overcome these barriers.

This section will also examine recommendations for
reform from an interim perspective and a long-term
perspective targeted at key stakeholders in the public
sector and the private sector. The section advocates for
legislative changes regarding employer liability for sexual
harassment, suggesting that employers be responsible
toimplement necessary corrective measures to prevent
and address workplace sexual harassment. The recom-
mendations also consider non-legislative actions aimed
at specific stakeholders within the system.
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Table 4: Summary on Key Barriers and Solutions to Sexual Harassment at the Workplace

Legal barriers - Lack of Compre-
hensive Legal Definition on Sexual
Harassment

a. Sexual harassment not specif-
ically defined in the Industrial
Disputes Act No. 43 of 1950

b. S.345 of the Penal code provi-
sion provides narrow definition
on sexual harassment

Challenges identified

Entrenched barriers in the Cultural Barriers & Lack of

criminal justice system Awareness
a. Delaysin administering a. Inherent patriarchal society
justice imposing traditional gender
roles
b. High costs from lengthy
legal proceedings b. Stigmaand victim blaming

High burden of proof

d. Insufficient judicial
resources

Solutions
sexual harassment in Civil Law

(Refer subsection 6.1.1)

Include comprehensive definition on

Promote  sexual  harassment
awareness and prevention in
school curricula. (Refer subsec-
tion 6.6)

Mandate employers to have
policies on workplace sexual
harassment. (Refer subsection
6.1.1)

(Refer subsection 6.1.2)

Include comprehensive definition on
sexual harassment in the penal code

Mandatory Internal complaint | Training law enforcement for sen-
mechanisms and inquiry com- | sitization in handling cases of sex-
mittees. (Refer subsections | ual harassment. (Refer subsection

B.1.1and 6.7) 6.5)

Facilitating access to Alterna-
tive Dispute Resolution through
labour tribunals. (Refer subsec-
tion 6.1.1)

Training employees in the work-
place to create awareness and
share information on preventing
sexual harassment. (Refer sub-
section 6.5)

Local platforms to encourage vic-
tims/survivors of sexual harass-
ment to report instances of sexual
harassment. (Refer subsection
6.10)

Conduct campaigns on combat-
ting sexual harassment to help in
destigmatization and education
on internal policies on workplace
sexual harassment. (Refer subsec-
tions 6.8 and 6.9)

6.1. LEGISLATIVE REFORM

The legal gap analysis has identified the following barri-
ers foraccountability and redress in the criminal justice
system: (1) legal barriers including the lack of a com-
prehensive legal definition on sexual harassment; and
(2) entrenched barriers in the criminal justice system.
Therefore recommendations for legislative reform are
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mainly aimed at the imposition of civil remedies aimed at
circumventing the issues in the criminal justice system
discussed in section 6.1.1. Furthermore, there is also a
need to simultaneously amend section 345 of the Penal
code to incorporate a more comprehensive definition
of sexual harassment as outlined in section 6.1.2 below.
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The civil legislative reform proposes employer’s liability
as a complimentary mechanism to the current criminal
justice system which will allow for victims/survivors to
have access to justice through civil remedies, but also
provide accountability for employers who do not address
sexual harassment at the workplace.

Therefore, a new bill is required, specifically focusing
on sexual harassment at the workplace in line with the
ILO Convention No.190 extending to the public and pri-
vate sector. However, the law must be contextualized to
the Sri Lankan context and the realities of the civil legal
systems. KllI findings from the ILO suggest a phased
approach for sustainable implementation.?®

6.1.1 Civil Law Reform

The following recommendations highlight key areas that

can be included in the employment/civil bill, based on
best practices outlined in this report:

i. Provideacomprehensive definition of sexual harass-
ment as adopted by countries such as Canada and
Japan. The definition caninclude a range of unac-
ceptable behaviours and practices, or threats,
whether a single occurrence or repeated, that aim
at, result in, or are likely to result in physical, psy-
chological, sexual or economic harm, and includes
gender-based violence and harassment.?"”

ii. Establish an inclusive approach to who can be
a victim of sexual harassment (persons from the
LGBTOI community, persons with disabilities, trans
persons etc). Provide for the enforcement of laws
that mandate companies to draft internal policies
that are gender neutral and inclusive with special
attention given to persons with disabilities and
LGBTOQI persons. Forinstance, alisted private com-
pany in Sri Lanka, has made efforts to formalize a
LGBTOQIl inclusive workplace culture. Terms such as
‘gender identity’ and ‘sexual orientation’ have been
included in all the Company’s human resources
policies since 2015. The conglomerate, has also
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iv.

partnered with Equal Ground to conduct awareness
sessions on LGBTOl inclusion.?®

Require all employers to formulate and publish
workplace sexual harassment policies that should
be accessible to all employees. Sexual harassment
policies are already implemented on a voluntary
basis in some institutions. For instance, the Uni-
versity of Colombo has their own ‘Sexual Harassment
Prevention Policy’ which applies to their staff and
is extensively outlined and is accessible on their
website.”® The policy articulates what constitutes a
safe and respectful environment, promotes gender
equality, and provides clear procedures for reporting
and addressing sexual harassment within the Univer-
sity of Colombo.??° Furthermore the California Code
of Regulations require employers to construct a writ-
ten policy on sexual harassment and disseminate to
all employees who must acknowledge the policy by
signing or emailing their acknowledgment.??

Require the employer to establish a complaint pro-
cedure and an inquiry committee, tailor-made to
reflect the size of the company. For instance, in
Peruthereisarequirement foremployerstosetupa
Sexual Harassment Committee or Delegate, depend-
ing on the size of the employer. In workplaces with
fewer than 20 employees, an anti-sexual harassment
delegate will assume the role of the Intervention
Committee. In Japan under the Law to Prevent
Harassmentin the Workplace, companies with more
than 50 employees must put in place measures to
prevent sexual harassment such as taking steps to
punish perpetrators.???

Provide the composition of the inquiry committee
to have equal representation of women, minority
groups and independent members to ensure equal-
ity and to eliminate bias. For instance, under the
Prevention of Sexual Harassment (POSH) Act in
India, if an organisation has 10 or more employees,
there must be aninternal committee(“IC")to redress
complaints on sexual harassment at workplace. The
committee must consist of a Presiding Officer who
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vi.

vii.

viii.

isawoman employed at asenior level at workplace,
there must be two members from amongst employ-
ees (who are committed to the cause of women or
who have had experience in social work or have legal
knowledge) and one Member from an NGO or asso-
ciations committed to the same cause. The law also
states that at least half of the total members of the
IC should be women.?? Nonetheless, this approach
should be inclusive and encompass individuals from
various backgrounds, including the LGBTOl commu-
nity, people with disabilities, and all genders, rather
than being limited solely to women.

Facilitate access to labour tribunals to specifically
address sexual harassment complaints, enabling
an alternative recourse to dispute resolution. This
system would typically encompass specialized medi-
ation and conciliation services designed specifically
for handling sexual harassment complaints. Under
the oversight of labor tribunals, victims/survivors
can be provided an alternative to the conventional
civil legal process, which can be complex and
time-consuming.

Extend the applicability of the bill to formal and
informal places of work. For instance in Australia,
under Occupational Safety and Health(OSH) laws, a
workplace means a place where work is carried out
for a business or undertaking, which includes any
place where a worker goes or is likely to be while
at work including phone calls, emails or work done
online such as through social media platforms.?* In
Denmark, the 2020 Executive Order on psychosocial
working environment specifically ‘applies to any work
performed for an employer’ including ‘work in the
employer's private household'.?? In Mexico the Fed-
eral Labour Law was amended to extend protection
to domestic workers.?%

Outline punishments(warnings, dismissal)for differ-
ent degrees of the offences of sexual harassment at
work that are proportional to the harm caused to the
victim. Forinstance, Belgium has legislation such as
the Employee Welfare Act of 1996 which stipulates
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Xi.

Xii.

sanctions (fines) for non-compliance ranging from
400 Euros to 4000 Euros.??

Provide a provision for compensation for victims/
survivors. Forinstance, in Iraq under Article 8 of the
2013 Employment Relationship Act employers could
be held responsible for workplace discrimination or
harassment and may be required to provide compen-
sation, which includes addressing non-pecuniary
harm such as mental distress. The compensation
should serve as a deterrent by being commensu-
rate with the pain and suffering experienced by
the candidate or employee.?”® Furthermore In sev-
eral provinces and territories in Canada, including
Quebec, Saskatchewan, and Ontario, the workers’
compensation schemes have effectively incorpo-
rated provisions for addressing workplace violence
and harassment. These provisions resultin a variety
of benefits being extended to employees in cases
where injuries occur during the course of their
work.?%

Provide for employers to proactively engage with
trade unions to conduct training sessions. For
instance, in Gabon, trade unions can also represent
victims/survivors of sexual harassment at Courts
with the written consent of the employee.”® Further
the German Equal General Treatment Act in Ger-
many, legally requires employers to sign agreements
with trade unions for trainings of employees.?!

Provide that sexual harassment policies are multi-lin-
gual, taking account the diverse culture of Sri Lanka
and adherence to the Official Language Policy. While
the English language might be a common denomi-
nator for many workplaces, it is essential that sexual
harassment policies at the workplace are also avail-
able in the Sinhala and Tamil language to ensure
language accessibility. The objective is to create an
environment that ensures accessibility and equality
for all employees.

Provide that content, form and implementation of

policy and procedure is accessible to all employees.
Culturaland language differences may intersect with
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psychosocial risks and lead to harassment at work.
The ILO Convention No. 190 and Recommendation
No. 206, advocate for workplace risk assessment and
management to considerall factors that mayincrease
the possibility of harassment.?? For instance, the
Irish Harassment Order, 2012, includes accessibility
regulations for people with disabilities and for people
who do not speak English. It specifically requires
that the content, form and implementation of the
policy and procedures should be accessible to all. For
example, translation of policies and proceduresinto
Braille or large print formats and languages other
than English, as appropriate.?*

xiii. Provide for timely internal audits conducted by
employer to renew and update the policies on sexual
harassment based on their efficacy.

xiv. Provide for extrasupport measures to be adopted by
the employer for employees who are harassed. For
instance ILO Convention 190 also requires measures
such as:(a)support to help victims/survivors re-en-
ter the labour market; (b) counselling and information
services, inan accessible manner as appropriate;(c)
24-hour hotlines; (d)emergency services; (e)medical
care, treatment and psychological support; and (f)
crisis centers, including shelters.?

6.1.2. Criminal Law Reform

= Theinternational definition of 'violence and harass-
ment'at the workplace is more comprehensive and
inclusive than SriLanka's current definition of sexual
harassment in the penal code. There is a potential
need for reform to align the Penal Code with inter-
national standards and provide broader protection
against various forms of violence, and harassment
that reach the requisite level of harm which should
be criminalized.

= Thedefinitionshould encompass various manifesta-
tions of sexual harassment, including criminalizing
voyeurism. It can even branch out to offenses of
sexual harassment that involves the use of digital or
electronic media or using images, audio, or videos
that have sexual content. For instance, the Mexico
City Criminal Code amendments include stricter
penalties for digital violence against specific vul-
nerable groups, such as senior citizens, disabled
individuals, homeless people, orindigenous popula-
tions. Furthermore, increased penalties are applied
when digital or electronic media, or any other com-
munication device, are utilized in the commission of
the offense, or when the offense involves the use of
images, audio, or videos containing intimate sexual
content.?®

6.2 ATTORNEY GENERALS DEPARTMENT WITH THE AID OF THE LAW

COMMISSION/LEGAL AID

The establishment of a specialized unit specifically
designed to expedite the handling of sexual harassment
complaints. This unit should be dedicated to ensuring
swift case processing, resulting in successful prosecu-
tions, and concurrently, it will be focused on reducing the
existing backlog of casesrelated to sexual harassment.
This canbe doneinline with the child protection unit that
was initiated from August 2004 to investigate and pros-
ecute child abuse cases with a view to enhancing child
protection.?®® The UNICEF country office annual report
for Sri Lankain the year 2019 indicates that the Attorney
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General's Department handled 7,140 cases related to
child sexual abuse and rape, with the aim of resolving the
entire backlog by the first quarter of 2020.%7 According
to UNICEF many of these cases were pending for an
average of 6-8 years.?*® Additionally, the Government of
Sri Lanka (GoSL) has introduced the nation’s first-ever
database to document the prevention, response, and
management of cases involving violence against chil-
dren.? The approach in handling cases of child abuse
in reducing case backlogs can be used as a model to
handle sexual harassment cases.
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6.3 MINISTRY OF FOREIGN AFFAIRS

= Ratify theILO Convention on Sexual Harassment at
Work (No.190)

6.4 MINISTRY OF LABOUR/DEPARTMENT OF LABOUR

= Inorderforaudits on sexual harassment in the work-
place to be transparent and impartial, a third party
should conduct the audits. The Ministry of Labour,
more specifically the Department of Labour (DolL)
can bring company audits under their purview as
labour inspections are already a service within
their mandate. Once an audit is complete, the Dol
can publish their findings on the Ministry website.
These findings caninclude incidents that had taken
place as well as how the administration dealt with
the alleged offender. This can be a transparent
method for assessing the ranking of a company in
how they adhere to preventing sexual harassment
at work. Roundtable feedback identified that the
Labor Department had workplace harassment audits

18 years ago, for two consecutive years which were
funded throughinternational donor support.?*® More-
over, the importance of extending labour inspections
to the informal sector was underscored by Klls who
noted that inspections usually occur in the formal
sector which accounts for only 25 to 30 percent of
the workforce.? The Kl further noted that even in
the formal sector itself, the Ministry has only about
five or six hundred labor inspectors which does not
coverthe entire sector.? To extend the labour min-
istries purview over the informal sector, this may
require further legalamendments - especially when
considering that domestic worker’s are not alegally
recognized employment category under the law.

6.5 MINISTRY OF WOMEN, CHILD AFFAIRS AND SOCIAL EMPOWERMENT

SriLanka's National Action Plan for the Implementation of
the UN Security Council's Resolutions on Women, Peace
and Security developed by the Ministry advocates for the
digitalization of data on sexual violence which records
the complaint, the duration taken to address complaints
and next steps.?4

= TheMinistry should create aninclusive platform for
anonymous reporting of workplace-related sexual
harassment incidents. The intention of creating a
safe and anonymous space for victims/survivors to
share their experiences would be to create a sup-
portive community which furthers the common
interests of victims/survivors. The platform canalso
disseminate information by including local rules and
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regulations onreporting, hotlines of community sup-
port providers and contact details of which authority
to contact. Amodel to follow can be the application
devised by UN Habitat.?* However, the application
is limited to their internal employment structure.
The Ministry of Women through its 1938 hotline
established a support system for addressing com-
plaints concerning any type of discrimination against
women, violations of women’s rights, harassment,
and domestic violence.?*® However it was reported
that only 79 complaints on sexual harassment were
received from January 2020 to May 2021through the
1938 hotline.?*® It was also stated that the reported
complaints only addressed the tip of the iceberg as
many cases go unreported.?¥
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For instance, India has designed an application to
address sexual harassment at the workplace by rais-
ing awareness and disseminating information.?*®
The Sexual Harassment Electronic Box (SHe-Box)
is a mechanism put forth by the Government of
India to facilitate the registration of complaints
related to sexual harassment (in accordance with
the Protection of Women from Sexual Harassment
at Workplace (Prevention, Prohibition and Redressal)
Act, 2013). Any woman can use the SHe-Box. The
‘resources’section of the SHe-Box contains detailed
information on sexual harassment of women in the
workplace.?*® However, there are multiple critiques
of the application which include: a)the application is
limited to the formal sector and doesn't include the
informal sector, b) limited to women only, ¢) anon-
ymous complaints cannot be made as it requires
details such as name, email address, mobile number,
individual identification number (Aadhaar) and d)
Supreme Court employees are not covered.?°

Cultural issues of prejudice and desensitization of
sexual harassment act as barriers for victims/sur-
vivors to submit complaints. Training opportunities
can be provided for police and other institutions
specified under chapter 3, that come into contact
with victims/survivors of gender-based violence
and harassment, to sensitize and educate on the
approach to be taken. Article 10 (e ) of the ILO Con-
vention 190 requires specialized police units or

6.6 MINISTRY OF EDUCATION

Totackle the issue of sexual harassment atits roots
and promote early education, the inclusion of sexual
harassment awareness and prevention in school
curricula can be considered; It can be incorporated
intoanacademic medium as part of civic learning or
can be taught in an artistic medium through drama
or plays. UN General Assembly Resolution 73/148
advocatesinstilling inyoung children the importance
of respecting and treating people with dignity and
implementing activities in school that would foster
this attitude in children.?® UNESCO proposes the
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specially trained officers to support victims/survi-
vors of gender-based violence and harassment.?®
The National Action Plan for the Implementation of
the UN Security Council's Resolutions on Women,
Peace and Security developed by the Ministry sug-
gestsincludingamodule ongenderin the induction
of all public officials, to educate them to be gender
sensitive.??

The Public Service Commission aims to enhance
the efficiency of public services while fostering pro-
fessional ethics among public officers. The Public
Service Commission can therefore be the body to
implement the trainings that are crafted by the Min-
istry of Women and Child Affairs. In the Philippines,
the 2018 Safe Spaces Act mandates different entities
and bodies to monitor its provisions(Department of
Labour and Employment for the private sector and
the Civil Service Commission for the public sector).?
These institutions are required to conduct yearly
spontaneous inspections to ensure compliance of
obligations under the Act.?®* In addition, the Act also
places responsibility on the Department of Educa-
tion, the Commission on Higher Education, and the
Technical Education and Skills Development Author-
ity for conducting regular spontaneous inspections
to ensure compliance of school heads with their
obligations under this Act. Similarly the Public Ser-
vice Commission, may also take up a supervisory role
over public bodies in terms of inspections.

implementation of Comprehensive Sexuality Edu-
cation (CSE) for all countries, a ‘curriculum-based
process of teaching and learning about the cog-
nitive, emotional, physical and social aspects of
sexuality’.?

Younger learners in lower grades are introduced to
simple concepts of family, respect and kindness
andolder learnersare introduced to concepts such
as gender-based violence.?®” Moreover, a study
conducted by UNESCO in 2012 identified laws and
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policies in 28 Asian and Pacific countries, which
includes Sri Lanka, on the topic of sexuality edu-
cation.”® The study noted that HIV and sexual and
reproductive health(SRH)education although a part
of SriLanka’s school curriculum s only mandatory for
studentsin grades 6-9, leaving many students with-
out access to this important information in grades
10-11.2° The study further observed that 5 out of 28
countries, had alegal framework that included a full
set of laws and policies relating to sexual educa-
tion. Some of the 15 countries include Bangladesh,
Cambodia, China, India, Indonesia, Mongolia, Nepal,
Pakistan and others.?®Bangladesh, Philippines, and
Vietnam have population and reproductive health
policies that specify the need for sexuality education
to be provided from the primary level'.?

However, sex education has been a controversial
issue in Sri Lanka.?? There have been criticisms
suggesting that sex education will undermine the
culture and traditionsin the country. This argument
centersaround the concept being westernised and
therefore seeks to delegitimize itasathreat to tra-
ditional values and moral standards that are deeply
rooted in the culture and traditions of Sri Lanka.?®

= Roundtable suggestions on education include
extending the education framework on workplace
sexual harassment to talent pools within external
staffing and recruiting companies, such as Nigh-
tOwl Consulting.?® Staffing agencies often offer free
training/ courses to help market candidates.?® A
module on workplace sexual harassment can be
incorporated into their training, which will be of use
once they are hired by companies.?®

6.7 SMALL AND MEDIUM ENTERPRISES & MULTI-NATIONAL

CORPORATIONS

Small and Medium Enterprises & Multi-National Corpo-
rations can proactively prevent sexual harassmentin all
organizational activities and ensure survivor-centered
grievance mechanisms. They can set tangible deliver-
ables across the organisation that incorporate survivor
centered sexual harassment into all organisational and
corporate activities.?’ Tangible deliverables include
enhancing the scope of trainings, reqular information
sharing on the punishment for sexual harassment,
cross-department collaboration to detect sexual harass-
ment etc.?®® Grievance mechanisms should revolve
around policies that are 'survivor-centered’ focusing on
the needs of the survivor (dignity and best interests)in
the grievance mechanism.?®® Employers and supervisors
should receive training on non-discrimination, particu-
larly towards minority groups in the workplace, and how
to respond to victims/survivors of sexual harassment.

6.7.1 Small and Medium Enterprises
The grievance mechanism can be structured around the

size of the company. As noted earlier in the legislative
reform section if acompany hasless than 10 employees,
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the law can stipulate the number of members required
to be in the investigation committee/panel and the
requirement for equal gender representation. Smaller
companies can appoint and train a designated officer
who can function to address and update on complaints
of sexual harassment at work.

= Induly 2019, Peruintroduced alegislation requiring
employersto set up a Sexual Harassment Committee
or Delegate, depending on the size of the employer.
In workplaces with fewer than 20 employees, an
anti-sexual harassment delegate willassume the role
of the Intervention Committee. The investigation
procedure can be initiated by an involved party, at
the request of the victim or a third party, or ex offi-
cio.? Once aworkplace sexual harassment policy is
enforced, it should be communicated to all staff and
amethod of acknowledgment should be facilitated
to hold everyone accountable. As noted previ-
ously, the California Code of Regulations requires
employers to construct a written policy on sexual
harassment and disseminate to all employees who
must acknowledge the palicy by signing or emailing
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an acknowledgment.?”" During the round table dis-
cussion it was also suggested to raise awareness on
workplace sexual harassment policy to potential job
hires at the interview itself.??

6.7.2 Multi-National Corporations

LLarger companies can appointaninquiringcommit-
tee with equal representation of females, males and
minority groups representatives. For instance, under
the Law to Prevent Harassment in the Workplace
in Japan, companies with more than 50 employ-
ees must put in place measures to prevent sexual
harassment.?”> Once a workplace sexual harassment
policy is enforced, it should be communicated to all
staff and a method of acknowledgment should be
facilitated to hold everyone accountable.

Klls conducted with a MNC in Sri Lanka noted that
their policies cover workplace sexual harassment
which includes bullying/discrimination based on
sexual orientation are biannually reviewed and
updated. During the updating process of these pol-
icies, global standards are drawn from to ensure
that global best practices are contextualized.?’
Refreshers are also conducted every year on what
the policies entail in addition to a mid-year per-
formance review where sign-off is required for
employees, in order to acknowledge the awareness
of these policies. Biannual checks and monitoring
are conducted on how much of the workforce has
beentrained. ?® However, these workplace policies
only apply to the top tier of their workforce which
makes up 10% of their employees.

6.8 CHAMBERS OF COMMERCE

The Chambers of Commerce can promote the utiliza-
tion of community helplines, including the Courage,
Compassion, and Commitment Foundation (CCC
Foundation)hotline, also known as the CCC line, and
the Women in Need hotline.?® CCClineis a free tele-
phone counseling service, which aims to provide
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According to the Kll there are different mechanisms
in place to address a grievance of workplace sexual
harassment:?”® a) through an internal officer/ HR
related and non-HR related who has been given
specific trainings on how to handle complaints on
workplace sexual harassment, b)through an online
platform, c) through a toll-free hotline available in
all 3 languages from 8 a.m. to 10 p.m (also a coun-
seling helpline as well for private issues/mental
health issues), d) speaking to Human Resources,
where grievance boxes are also available along with
counselors, and e)bystander intervention, where an
employee can intervene if they feel safe enough, in
a scenario involving workplace sexual harassment.

In terms of the procedure to handle a grievance,
as per the KllI, the following are some of the best
practices which involves: -

a. Apreliminaryinvestigationto assess complaint
validity.?”

b. Sanction determined considering factors like
negligence, past record, and intention.

c. Outcomes categorized as'‘extreme, high, low, or
medium’ with corresponding actions.?”

d. Interimmeasurestoinclude remote work, safety
support, and suspension of the perpetratorand
transfers considered if necessary.

e. Employees to have the option to file a police
complaint alongside the internal inquiry.?”®

emotional support and guidance to people facing
various challenges. It encourages individuals of all
agesto seek assistance forissues such as domestic
violence, family disputes, mental health concerns,
and more.” Women in Need hotline on the other
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hand is available 24 hours forany person to calland
receive mental and psychological support.

The Chambers of Commerce can conduct campaigns
on preventing workplace sexual harassment.?? In
Ecuador the Chamber of Industries and Production
(CIP)in October 2020, launched a comprehensive
campaign on the prevention and elimination of vio-
lence against women at work, at home, at school and
insociety, which can be duplicated by Chambers of
Commerce.

6.9 TRADE UNIONS

Trade Unions can engage with Civil Society Organ-
isations that are in the space of combatting sexual
harassment, who may be able to assist in providing
training and information sharing sessions which
are unbiased. Forinstance, the German Equal Gen-
eral Treatment Act mandates employers to take all
necessary steps to prevent sexual harassment and
protect employees. This requirement extends to
taking preventative measures, specifically in rela-
tion to training.?®*Under Article 2087 of the Italian
Civil Code of Equal Opportunities, employers are
required to agree with trade unions on informative
and training initiatives aimed at preventing sexual
harassment at work.?® This model can be used for
Sri Lanka as well by incorporating the requirement
foremployers to agree with Trade Unions conducting

6.10 CIVIL SOCIETY ORGANISATIONS

Civil Society Organisations can hold employers
accountable in an approach which considers pro-
moting and monitoring or naming and shaming a
company in order to incentivize them to comply
with sexual harassment policies. In Nepal, with the
support of the ILO, a Convention No. 190 Action
Group was established, whose members have been
nominated by the Government and workers” and
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The Chambers of Commerce can also incorporate
the internal policies outlined in the civil bill on ILO
190 convention withinits Code of Conduct/Code of
Ethics for companies to follow. Klls raised concerns
of incentivizing companies to voluntarily report on
their practices and policies on addressing workplace
sexual harassment.?® As an incentive for companies
to abide by the Code and implement such policies,
the Chambers of Commerce canintroduce a system
that awards companies annually for their positive
enforcement of policies.

training sessions for employees. Trade unions should
also partake in the development and implementation
of a company’s sexual harassment policy to ensure
fair and transparent discussions.?¢

Trade Unions can engage in the role of representing
victims/survivors of sexual harassment in Court.
In Gabon, Article 9 of the Law on the Fight against
Harassment in the Workplace states that ‘any rep-
resentative trade union organisation or any legally
declared association may, with the written agree-
ment of the employee, bring any action on his/her
behalf before the competent authorities or Court.?®’

employers’ organisations. The Action Group coor-
dinates capacity-building activities for employers’
and workers' organisations.

To acknowledge and contribute to work that has
been done to promote the prevention of workplace
sexual harassment, participants at the roundta-
ble discussion suggested creating an information
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repository as a collective effort to counter work-
place sexual harassment which can build on existing
resources.?

Have local platforms that actively address sexual
harassment to empower women to seek help, effec-
tively addressing the issue of underreporting and
to shed light on the issue of sexual harassment in
Sri Lanka by building a public conversation around
the topic. By engaging with social media platforms
and movements focused on combating sexual
harassment, civil society organizations (CS0s)
can play a pivotal role in addressing the issue and
advocating for its prevention. They achieve this by
not only encouraging victims/survivors of sexual
harassment to step forward but also facilitating
the redress process. Sexual harassment is among
the most pervasive rights violations in the world
andisdisproportionately experienced by women.?®
As discussed in this report, regardless of the legal
framework in place to combat sexual harassment,
there is a phenomenon of underreporting due to
social stigmaand long delays in the criminal justice
system. Furthermore, thereis currently no credible
data available on sexual harassmentin the workplace
in Sri Lanka.
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The details of entities that currently exist in the
sphere of workplace harassment and their contri-
butions to counter workplace sexual harassmentin
Sri Lanka are discussed below.

The ‘#MeToo" movement which was coined in 2006
and took off in 2017 in the USA?*® which gave a plat-
form to many women to come forward against sexual
harassment of many forms, had a late bloom in Sri
Lanka.?®"In 2021, an incident of sexual harassment
that took place in the government media sector was
publicized.?? Furtherlocal social media movements
include ‘Not your nangi’,?** which aims at empower-
ing women while also combatting sexual violence
faced by women in Sri Lanka. Women in Need,?%
Women and Media Collective,?® and ‘Bakamoono?®
are few local organisations and social media move-
ments that have a wide reach and are engaged in the
protection of women who face sexual violence and
sexual harassment, while assisting them in differ-
ent capacities and providing them with a platform
to raise their voices and speak their experiences.
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